
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE
TEZPUR. SONITPUR.

Present:      Dr. M Baruah
       Chief  Judicial  Magistrate,

                 Sonitpur, Tezpur.

G. R. Case No. 802/07
U/s 392 IPC

State

Vs

1. Md. Fazar Ali

2. Md. Dulal Seikh

…………….Accused

Appearance:

Counsel for the State      : Smti R Chakravorty, Sri N Das.

Counsel for the defense : Sri B. Borthakur.

Charge framed on           : 01/11/10.

Evidence recorded on      : 30/3/11, 27/7/11, 27/9/11, 19/2/13, 
30/3/13.

Argument heard on        : 22/05/13.

Judgment delivered on  : 5/6/13

J           U          D          G          M          E          N          T  

           The prosecution’s case in brief is that the informant Sri 

Kanchan Das  lodged an ejahar before the Dhekiajuli  P. S. on 11/5/07 

stating that on the same day at about 8.55 pm he returned home from 

the place of his work. at   about 9.30 pm when he was talking in his 

mobile phone infront of his  house a motor cycle  coming from the 

Dhekiajuli side snatched away my mobile phone, but the said motor 

cycle knocked the front wheel  of my cycle and fell  down. when he 

raised  ‘Chor’  ‘Chor’  local  people  gather  there  and  with  their  help 

apprehended the accused person. On query the accused disclosed his 

name as  Dulal  Ali.  But  the  person  who snatched  away the  mobile 

phone escaped from the place of occurrence. Said Dulal Ali told his 

name as Fazar Ali.  
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2. Upon receive of the ejahar a case being Dhekiajuli  P S No. 

172/07      u/s 392 IPC was registered and started investigation. After 

investigation, police filed charge sheet against the accused Dulal Ali 

and Fazal Ali u/s392 IPC.

3. The accused appeared  before  the Court  and faced trial. 

Copy of  the prosecution documents were  furnished to the accused. 

After hearing learned counsel for both sides, charge u/s 392 IPC has 

been framed and its particulars are read over and explained to the 

accused. The accused persons pleaded not guilty and claimed to be 

tried.

4. Prosecution adduced evidence of five witnesses’ including 

the I O to prove the case.  After completion of prosecution evidence, 

statement of the accused U/S 313 Cr. P.C was recorded. The plea of 

the accused was total denial. He declined to adduce defense evidence. 

POINT FOR DETERMINATION

                (i) Whether the accused on 11/5/07 at about 9.30 pm 

committed theft of a mobile phone and in committing theft cause hurt 

to Kanchan Das?

5.  Heard argument of the learned counsel for the prosecution 

and the defense. Peruse the materials on record.

DECISION, DISCUSSION AND REASONS THEREOF

6. PW-1 Sri Kanchan Das deposed that he knows Dulal Ali. 

On 11/5/07 in between 8 t 9 pm, he was talking on his mobile phone 

at the main road infront of his house. He was also having a bicycle. At 

that  time  one  motorcycle  came  from behind  and  one  of  the  rider 

snatched  his  mobile  Nokia  (Model  1600)  handset  having  sim  No. 

9864399785. The motor cycle on which the accused were travelling 

struck the front wheel of his cycle and lost control. The motorcycle fell 

on the nearby nulla. On hearing hulla many people came to the place 

of occurrence. One of the rider fled away and the public apprehended 
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Dulal.  He was handed over to police. Ejahar was filed. Ext-1 is the 

ejahar and Ext-1(1) is  his signature.  Police seized the motorcycle. 

Ext-2 is the seizure list and Ext-2(1) is his signature. 

During cross examination he stated that one Sri  Pranab 

Dhar was going on a bicycle in front of him. There is no street light at 

the place of occurrence. He denied the suggestion that he and Pranab 

had blocked the road despite signal being given by the accused as a 

result the motorcycle struck the front wheel of the bicycle and fell in 

the nearby nulla. He denied that the accused persons never snatch the 

mobile  phone.  People  did  not  get  the  mobile  phone on search.  He 

stated  that  the  office  of  the  C.I.  of  Police  is  nearby  the  place  of 

occurrence. 

PW-2 Sri Prabir Das deposed that on hearing the shouting 

“chor” “chor” he came out and saw Dulal  Seikh fell  down near the 

culvert and a motor cycle over him. The informant told him that the 

accused snatched his  mobile phone and lost  control  and fell  in the 

nulla. 

During cross examination he stated that the mobile phone 

could not be recovered after through search. He did not see the pillion 

rider.

PW-3 Sri Subir Chandra Das deposed that the occurrence 

took place at  about 9.00pm. the informant is  his cousin.  He heard 

Kanchan raising “Chor” “Chor” and immediately came out. He heard a 

big sound. He came and saw that Dullal had fallen on the nulla along 

with  the  motorcycle.  He  and  others  pulled  Dulal  out.  The  accused 

reported that the co accused was his pillion rider and the co accused 

snatched the mobile phone. 

During cross examination he stated that he did not see the 

pillion rider. The null was not deep. The mobile phone could not be 

recovered.

PW-4 Md Nur Islam deposed that on the day of occurrence 

in between 8.00 to 8.30 he was at Ranga Basti. The accused Dulal got 

passed him on a motorcycle. There was hulla and he heard that the 

accused Dulal snatched the mobile phone of Kanchan. When he went, 

the local people apprehended Dulal and tied him. The accused Fazar 

had informed the C. I. about the incident. 
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During  cross  examination  he  stated  that  he  heard  that 

Kanchan was talking on his mobile phone on the road. And Dulal came 

on his motorcycle and dashed with Kanchan and fell into the water.

PW-5 Md. Nurur Rahman deposed that on 1/5/07 he was 

the attached officer at Dhekiajuli P S. the O/C endorsed him to make 

investigation on the ejahar filed by Kanchan. He went to the place of 

occurrence and found that the public  had apprehended Dulal  and a 

motorcycle. He seized the motor cycle and took the accused to the 

police station. He prepared the sketch map. He could not arrest Fazar 

Ali.  After  investigation  he  filed  charge  sheet  against  the  accused 

persons showing the accused Fazar Ali as an absconder. Ext-4 is the 

charge sheet and Ext-4(1) is his signature.  

7) Now scrutinizing the materials on record, I found that the 

informant and another person were going on their respective bicycle. 

The motorcycle was driven by the accused Dulal along with pillion rider 

Fazar. The motor cycle came from behind and it struck the front wheel 

of the informant’s cycle and the rider lost control of the motorcycle 

and fell on the nearby nulla. The informant (PW-1) alleged that one of 

the riders snatched his mobile phone. But he did not specifically state 

whether the rider of the motorcycle or the pillion rider has snatched 

the mobile phone. The mobile phone could not be recovered. People 

apprehended Dulal form the nulla. The accused Fazar was not found in 

the area. PW-4 stated that the accused Fazar informed the C. I. Office. 

Whereas the investigating officer filed charge sheet showing Fazar Ali 

as an absconder.  The I O has not examined Sri Pranab Kr. Dhar who 

was going ahead of the informant at the time of occurrence. Apart 

from the allegation of the PW-1 that the accused had snatched his 

mobile  phone,  there  are  no  supportive  witnesses  corroborating  the 

fact. The other witnesses have heard the allegation from the PW-1. 

The accused persons in their statement stated that the PW-1 and other 

person were riding their respective cycles and the PW-1 was talking on 

his mobile phone. When they were going on the motorcycle horn was 

blown. But the riders of the cycle did not give passage. When they 

passed by, the motorcycle struck the front wheel of the informant’s 
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cycle and lost control. The motorcycle fell on the nulla. At that time the 

mobile phone of the informant fell and got lost. 

Therefore  two  views  have  emerged  from  the  fact  and 

circumstance of this case. The fact favourable to the accused is to be 

considered. Hence I found that the prosecution has failed to prove the 

case against the accused beyond doubt.

O          R          D          E          R  

8). Considering  the  facts  and  circumstances  of  this  case,  I 

found that the prosecution has failed to prove the case against the 

accused persons U/S 392 IPC beyond reasonable doubt. As a result the 

accused  persons  are  acquitted  and  set  at  liberty.  Their  bail  bond 

stands cancelled. 

9) The seized materials are to be returned to its owner.

10). The judgment is prepared and typed by me.

11. Set my hand and seal of this Court on this the 5th  day of 

June  2013.

(Manash Baruah)
Chief Judicial Magistrate,

       Sonitpur, Tezpur.
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